NATIONAL SCIENCE FOUNDATION
OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATIONS

CLOSEOUT MEMORANDUM

Case Number: 197050020 | | | Page 1 of |

In May 1997, we received notice that the Attorney General was served on April 17,1997,

with the complaint filed in the United States District Court, Southern Districtof . ., _1_11_1dcr
the qui tam provisions of the False Claims Act in the matter U S ' .
"~ The complaint alleged that T P conspxred to ﬁle

“false claims for labor charges against contracts from the Department of Defense (DoD) and
Department of Energy (DOE), and a cooperative agreement from NSF. We joined an existing

~ investigation led by the Department of Justice and assisted by Special Agents from DoD and
DOE. -

Following a bench trial beginning on March 25, 2003, and concluding on April 10, 2003,
on June 12, 2003, the court found in favor of ¢ s and against the government on all
claims; a copy of that decision is attached. ' -

Accbrdingly, this case is closed.
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8 UNITED STATES DISTRICT. COURTY ‘__,_..._..q,....-._..-..,.-.-...
9 SOUTHERN DISTRICT OF _ | L
o]
11| UNITED STATES OF AMERICA ex rcl. CASENO. _ .. cieienm,y
2{ ' | o STATEMENT OF DECISION
v PlaiatilT, (FED.R.CIV.P. 52)
13 vs, : '
14
15 Defendant. | _ - -
16 '
1l This aqtion, brought under the False Claims Act, 31 US.C. §§ 3729, ez.(gq.. was submitted to
" the court for decision afler u bench tri;‘al beginiing on March 25, 2003 and concluding on April 10,
19 2003. The matter was luter formally taken under submission aftce the parties supplemented the
20 evidentiary record with exhibits and deposition t‘cstimony excerpls.
2 " The court, after carclul consideration of-all the evidence, plcadings and arguments of the
2 parties, and for good cause, renders its decision in this matter.
= 'BACKGROUND
" The goverument and gui tam rclzn/:r. have brought this action against det‘cndam
287 ") essentially claiming that for scveral years in the [990's Haimed and
26 received paymcnt for unyllowable and mﬂatcd cosls for work performed by . -t
27 _I .. Thisclaim by the govemment is primarily predicated an the contentions that
- was affiliated with and under the common control of ¢ and that, thercfore, it was in
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profiswhen  _billed the govemment on its cost plus fixed fee contracts. Althdugh '~ 1 daes not

{ Those contructs, issucd on a cost plus fixed fee or cost-reimbursemncnt basis, required 1o comply |

Even before the 1992-1997 period during whick. _ . retained the scwiccs of / T h.?&

.employed the concept of vtilizing job shop o empacary labor pmvidéri. Specifically, during the
1990-1992 time peciod ‘_. . utilized temporary labor supplicd by L ,“
.t joint venture partner ol which wus largely managed by . S LAt

I cmployee from 1975 until the time she became “scconded” ta} ' in 1990. When' ~ dissolved. |

| in 1992, it was the decision of 7 ¢o canlinuc wilizing temporary labor providers where possible,

" was asubstantial shareholderof! ,mordid cither of them hold a position of munager, director,

JNTTE 2003 2: 160N S R R

violation of the False Claims Act for - J“passthoough™ e profitsof i well asitsown

disp'utc it passed through the profits of - when itbilled the govenuncat on its own contracts,
has stcadfastly deniedtha - was under its control. A
ltisundispuled thatsince 1957whent = _formed/ _  hasbeenasubstuntial
defense contractor for the government, pétforming important research in- . __ related fields and
affilialed projects. In1987,¢ s_ubsiaiuyo'r? | T
which was in tum a subsidiaryof ™ . _;Cbrpom’io_n_."" - jo Was acquired by . _
During the.(imc from Iuly_ 1992 through Dec?mb:r 1 §97, ’,-ff;~contraéted 'wilb. ,__,_v__,so

perform work on numierous confracts il maintained with such agencies as the National Science

Foundation (“NSF"), the Department of Energy (“"DOE") and the Dépatii;;cnt of Defense (“DOD").

with numerous regulutorypr_ovisipns. includiﬁg the Office of Management and Budget Circular A-110
(“Cireular A-110") and the Federal Acquisition Regulations “FAR").

largely to avoid the responsibility of accounting for the employecs as their own, but 2lso to meet the
demands of fexible swffing needs. ' '
At the time of s dissolution, - - proposed the creation of a new staffing |- '

company, 2 o) .and’ .Ihe sons of P Neither anott

or employee of ¢

' A seconded employee is one who is released from regularemployment to take employment with
e sccond company. The employee is, however, fetained as an employee of the first company only fof

accounling purposes.
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and vould reccive 20 pcfcent of the profits. o .managed all aspects of.__. . .affirs

' coramon management, common facililies, and contractual n:latiopships. Thereafter, Mr.:
1.informed audilors of the Defense Contract Audit Agency (“DCAA™) of’ s conclusions of lack of | - '

1 coramon control.* The unalysis and conclusion of  ? drew heavily upon coramunications between

J o

Based upon the presentation made by L w -o-atT oandl . itwagagreed

-would be formed. Uponincorporationof s = 11992,K.  and’ "> each
paid $1,000 for alf the company's stock. A start-up loan of $150,000 was sccured by o
from' ' ;with - aand’ _ securing the loan
Wwith their personal guaranices. wasaffiliedwith .1 wand} <and

.. sagrecd thatalthough . jané . weretheonlyshareholders and direclors

of - 7 7" wouldessentiallyoperstcand manage: . ilsprcsidcntand ceo, |

(e.g.. daily opcratibn. fisca) matrers, cmplomént decisions) while keeping  ___and?
informed of significant develapments. Duriny the time period in question, .., . was an
employece of * | . seconded to / with no duties or responsibililies to

Attheprospectofl. ~ ;akingovct(hc_responsibili!yofsupplyingt_cmpomyIaborscwic.cs
from  __ upon its dissolution in 1992, . _...5, Senior Vice Ptésidgnn Finance, and ChicC
Financial Officer of ,asked) e Comptrolicr of ©.__ 1o investigate the question of

whether ! ’sissuance of 2 purchase orderto = for temporary labor services would violate the

“eommon control" proscription of the FAR regulations.’ Tn responsc to the request of Mr. ' ,

Mr. =" 77 carefully reviewed (he refevant factors conceming coramon control with

" Director ofGovernrment Accounting. These faclors included common ownership,

", and DOE 2uditing/contracting ecpresentatives on the earlicrand separate question of whether =

'Eg. held executive positions with both ¢ . and’

. 3 The FAR regulation (FAR scction 31.205-26?)) limits profils on sules between “divisiony
subdivisions or affiliales” under the common conuol of a contractor.

. * _.. apparcatly did not believe it was necessary Lo advise DOE auditors as well because
“interface™ an such matters had historically been with DCAA.

* =, did not bse the “identily ofinterest”™ test of FAR 19.101.

. ‘ - t0cv13)0
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the DCAA concludedthat  _and the really companics were subject {0 com;mon contol in 1992, that |
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of - directed its Purchasing Department to issue a blanket purchase order for temporary laber

servicestos . Thereafier, and giill in July 1992, . and . caeered into n_nagrecmc'ni

purchase order with ¥ Atthe time, Mr. vas taking direction from ' rofsenior

|| veceiving considerable pressurc to issue the order-on 2 sole source basis vpan the rationale that

above, ulilized a competitive eate unalysis done in 1990 in connection with”  tretentionof - 5 -

LU =D . VISV CPs DL (I 00

and its realty companics (leasing [and and facilitiesto were under common control. Although

conciusi;m was short lived as both before and after 1992 the DCAA concluded (hat common control |
did not exist betwecen ¢ and its re;l;y companics. The DCAA's inconsistent conclusions overa
period of scveral years was attributable, in part, to differcat analysts and attomeys being assigaed to-
thef realty companjes casc by the DCAA. Sullice it to say thal the inconsistent and fluid decision- |
making ofthe DCAA ontherealty case provided limited guidanceto  ; the timeit was considering
ilsoptions with _ in 1992, .

Meanwhile, Mt ________concludedthat  and  wcre not under common conl;ol.

comnmunicated thatconclusion to his superiors, 4nd, in July 1992, the Humun Resources Deparmment

by which o ..t was 10 bi" for services rendered oa the purchasc order issued to
- .',_',:d'\cn advised . ___ employees, till available upon the dissolutionof” _that

R

would from that point forward provide job shap scrvices lo ™ | in effecy, as successor in interest to”

CoMe .abuyerwilh . Purchasing Deparument, was given the lask Lo place the

mmagemcni ta “expedite” the procurement in the form of the purchase order for $5.4 million.

Mr. ~ , having no knowledge #s to the expericnce of pkoviding job shop services, wus
~ zompetitors had only limited personnel pools. Mr.” ., eperating under the consiruints

scrvices, and justified the purchase order on that basis. The purchaseorderto = for temporary

-

€ The court is oware that after Mr. : reached his conclusion, a July 2, 1992 mmomd“‘*
from. to’ . Job Shop Coordinator, requested Ms, . to issue
purchase orderto / . Although this correspondence would appear to blur the lines between !
and/ :forjobshop purposes, the weight ofthe evidenceindicater . .reached itsown conclusionp
and directives regurding [)ob shop gervices from and that the mcmorendum of /. -
was ill-concoived and of no conscquence. :
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labor services was extended over seversl yexrs and grew in geale from $5.4 million to over $17
million, | ‘
Approximarcly one year later,in 1993, Mr. _“based on a recommendation from /

T ) considcred outsourcing the janitarial services fori .to ™' A cost nalysis was doac,
and Mr decided to award the order for janitorial servicesto . Ultimatcly, a purchuse
orderwasissued €. :byMr.  thedirecionofMr.”  Supponting documentation,
coixsistixlg of 2 summary procurement- memarandum, was prepared by Me. | + and approved by

- . - . Purchasing Manger for/ __atthe time. Atthe time of the issvance of the janitorial
purchese ordcr to . Mr. . __ oncc agaia reviewed the question of common control and
concluded there was‘ﬁonc betweer  sand »and made necessarydisclosures to DCAA on-site
auditors that it wis issuing the janitorial award to ' |

‘ 1n 1996, DCAA conducted anauditof  purchascorders fo .. .= temmporary laborand

janitorial services for the purposc of dcteﬁnining altowability and teasomblcncss ofcosts under PAR |
given the ir;fonnation. that,  _was 3 "velaled purty. "7 The DCAA auditor who conducled the Ik
avdiL 2 - "yconcluded no common contol existed between and - .~and thatcosts
claimed by __.werc proper. The audit also concluded that the janitorial services should be ewarded
pursuantto competitive bidding. Therefore, bCAArequcstcd o '(5 obLain corﬁpc:itive bids, not
because costs were question,:d.‘but because it was a related party. '

Thercaler, in Oclober 1996, . solicited compctitive bids for janitorial services. ©  .formed

reviewed ﬁndiﬁg: and recommendations by the cbn_\mir(cc and made t(he decision 1o retain 7
for janitorial services even though its bid was $100.000 higher chan all otherbids. Mr.” > based
his decision upon his conclusions thar as as good or betler than any bidder and that its

employce benefits were superior. Mr.© | wasprepared to disallow the entire $100,000 diffcrential

2sAi between *** . and the next highest bidder and so advised DCAA. Instead, Mr~  pwas ableto

negotiate 2 $50,000 rcduction from _ . and disallow (nat charge to the gavermment) the
_ TThe DCAA was provided all ncmsaxylnfommlon by’ -ad was awarcthat -son
owned and that © . twasascconded cmployee of ™ :
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1 | rewiaining $50,000.
2 _ Tna separate DCAA audit following . bidding and correction process with respect to
3| janitorial services, the DCAA coucluded that the corrective actions undertuken by _complied with
4 | carlier DCAA recommendations. This l}rought to 3 close the audiling process. |
S Clearly, the purchasc orders issue& by . ‘for temporary labor and janitorial services to
6f did not constitute the assignment of government contracts or sub-comnc{s. Further, these
7 1 _ purchuse orders did not constitute Govemment sub-contracts. ‘
g : : ,  DISCUSSION
9 The False Claims Act
-l ° Thc Falsc Claims Act provides civil liability for any person who:
1 (1) knowingly presents, or causes (o be presented to an officer or employee of! tthmtcd Statcs
Government . . . a false ot &aud ulent claim for payment or approval; -
12 Q) knowingly makes, uses or causes to be made or used, a false record or stalement (o get 2
13 false or fraudulent clmm paid or spproved by the Govcmmenr _
14 9:)1 dconspxrcs to defraud the Government by getting a falsc or frauduleat claim allowcd or
15

16 § 31 US.C. §3729(a)(1)«(3). In 1986 Congress amended the FCA (o dcfine the term “knowingly” 0
17 § mean a person who, with respect o information, “(1) has actual knowledge of the information; (2) acts
18 F‘ in dciib_cmé ignorance of the truth or falsity of the information; or (3) acts in reckless discegard ofthe |.

19.§| truih or falsity of the information.” 31 U.S.C. §3725(b).

20 " Knowledge, witﬁ respect ta a corporation, is determined from the aggregatc ofits employees®
21 § knowled ge. T |
22 *{A] corporation cannot ple.xd innocence by asserting that the infonnation obtamcd by

several employees was not ncat;lucd by any one individual who then would have

P B - comprehended ity full import. Rather the corporation is considered to have ecquired
_the collective knowledye of its employees and is held responsible for their failurc to
24 act accordingly.
25 || United States v. Bank ngcw England, N.& . 821 F.2d 844, 856 (l" Cir.), cert. denied. 484 U.S. 943
26 || (1987,
27 - ' Comtnon Control
28 FAR sectionJ1.205-2G(e) limits profits on sales betweendivisions, subdivisions, subsidiaries
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1 | or affiliates” under the commion control of 2 contractor. According to FAR 2.101, ** Affiliates’ means |
2| associated business concemns or individuals if, directly or indirectly, (a) cither one controls or can
3|l conlrol the other; or (b) a third party controls orcan control both.” 48 C.P.R.2.101 (1992-1997). FAR
4 1{ 19.101 also provides puidance on the issue of common contro] and affiliation, “In dctémxiding
5 |{ whether affilivtion exists, consideration is given to all appropriate factory including common
6 || ownership, common management, and contractual relationships.”
7 (2) Nature of Control. Every business concem is considered as having one or more
parties who dircctly or indircctly control or have the power Lo contro! it. Control may
e be affirmative or negative and il is immaterial whethgr it is cxercised so long as the
o powecr 16 control exists. -
(b) Meaning of “pa'ny or parties.” The tenm “parly” or “parties” includes, bat is not
10 limited to, (wo or more persons with an idenlity of interest such as members of the
: | same l‘nmily oc persons with common investments in more than one concem. In
11 determining who contrals or has the power 1o control 4 crncern, persons with an
'12 identity of intcrest may be treated s though they were one | sson. :
13 " The preponderance of evidence in this case establishes a lack of common control between !
d4fand____{tis undisputcd that the sole sharcholders of . werc o ad
15| thesonsoff T andthatthe - sons held no dircet sharcholder iaterest in nor did cither |
16| ofthe”  sons hold any positons of management, cmployment or influence widy ~ Indeed, the
177 sons, although owners of .~~~ , were more in the naturc of absentee owners of
18 “ceding management and daily operational decision making to v No evidence wus
" 19 | edduced at trial thatthe s sons exerciscd anyinfluenccover s decision mhking process, either |
20 {| in connection with the decision (o outsource lo or regarding any other matter. ) .
21 | on the other hand, the President and CEQ of ~ =, held no ownership intercstin  ; nor did
2297 °  occupy any official or management position with Although = °
23 ] attended dircctors® meetings and provided _inpixt concerninyg the decision of __'a lo oulsourcs
. 24 [ temporary labor and janilorial services; Ms.© did not transform the relationship of ©  and
25 _ ,into one of common contral or owncrship. Indeed, to the extent the government may contend
26 ' S o A
“To the extent } and’ - held any shareholder interestin € ., such interest arisey
27| from their beneficial interest in 2 family trust which held a minor intcrest in. . s parent. Eve

28
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{ considering the identity of interest test set forth in FAR section 19.101(2), the . sons limitcd aa

remote beneficial shareholder interestin =~ docs not weigh heavily in favor of a finding of commo
control between ~ “and, 7T T i :
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1 judgment that and 1 ; “worked for catitics rclated to = and © 77 " but the
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violate the “common contcol” proscription of thc FAR regulations. Afer considering relevant factors

‘such as common ownership, management, facilities and contractual relstionships. =~ vcasonably

that.  conwolled - L steadfast rcfusal to discount the entire S]OO 000
drf’fcrenu:l ot the janitorial blddmg competition undermincs that contention, Moreover, . did not
share common space with ~ or cngage in business in the same industry. Although © s
financing was provided by " , a company affiliated with the financiog appeared to
beat anu’s length, at markel rates, and with a revolving linc of credit being debt serviced by. .
atu]] relevant times. |

The court is mindful that it obscrved at the time it ruled on 5 motion for summary |

cvidi:ncq has shown that their relavionship Wi_th ‘was, indeed, extremcly attenuated.
Further, the rel ationshipbetween .and ~ was fullydisclosed toa DCAA which did not
object to therclationship in any of its audit reports. The govemnment may point out that it was not the.
purposc of DCAA (o fervet out fraud. Howcver, it was thetesponsibility of DCAA tocnsurc the ~ .'s
coatract billings complied wﬁh FAR in all respects. ’ ‘
tnsum, the government has failod to cstablish by 2 peeponderance ofthe evidence thar énd
~.were subject to common control, " has successfully overconie the government’s asscrtion
of common control. ‘
| Knowledge of Submission of False Claims
As & matter of law, Eecms; there was no common control between ¢ .and - there
were no false claims submitted by’ A to the govemument. In the altemnative, even assuming common :
contro] existed betv}eu! \ vand o lﬂc com:t finds lhit the government has failed to establish

by a preponderance of the cVidence that | \ ejther knowingly or recklessly submitted false claims.

Therecord shows that therelationship betweent. \and ¢ )vds repeatedly disclosed to DCAA.
Further, al (he time of "¢ formation, + Seniior Vice Presideat of ¢ | asked ( l’s
controller,. _._. .. to investigate whcthct the issuance of a purchase order to . would

concluded that its outsourcing of temporary labor putchascorders to ~ 3 was appropriate, The
courl noles that the relationship berween /  and / : is even more atcausted than the
g 0ev1970
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relationship berween _ . and the realty companies where the DCAA found thal contrmion control did

not-cxist (except for z limited pqr'iod oftimein 1992).

Furthernegating the clement olknowledge, orreckless disregard,is( \'srepeated evaluations
of the circumstances between and rcgirding common control. The outsourcing of the
temporary labor services to . Jccutred only after A undertook an analysis of factors bearing
on commen control. Further, the 1993 award of the janitorial services purchasing order oceurred only
after a cost analysis was performed and disclosure was madc to DCAA's on-sile audifors. Again in

1996 DCAA conducted un audit of . § purchase orders to and conclided that under

e @ w3 F Y W

applicable FAR regutations that ™  and  awerenotrelated parties. The DCAA auditor, 1

—
(=]

(  concludéd that no common control exisled and the costs submitted by ©  were proper.

-
-

While the DCAA requested compctitive bids, it did so not because of qucsuonable cosls but because

ofrelated party issucs.  fully complied with DCAA’s requcst and, in 2 separate DCAA audir, the

P
~N

DCAA concluded that the correetive actions taken by “complied withits rccommendanom On this |

-t  —t
[

recond, PlaintifY fails to establish that’ ~ acted with the tequlSltc statc of mind.

For the foregoing reasons, the court finds in favor of* * 1ad against the government on alt

Loy .
(V.3

claims.
" IT IS SO ORDERED,
DATED: _G ,//‘L 2003 | —
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Umtcd States sttnct Judge
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